Relief for Hostile Work Environment

Discrimination: Restoring Title VII's Remedial Powers Sharon T. Bradford
In the landmark case of Meritor Savings Bank, FSB v. Vinson,' the United States Supreme Court held that sexual harassment creating a hostile work environment is prohibited employment discrimination under title VII of the Civil Rights Act of 1964.2 The Court found that "Title VII is not limited to 'economic' or 'tangible' discrimination," ' and held that the intangible harms caused by harassment are sufficient to create a title VII violation. Perhaps more importantly, the Court explicitly embraced the lower Federal courts' development of the abusive or hostile work environment cause of action in title VII cases involving racial, national origin, and religious discrimination."
In its June, 1989 opinion in Patterson v. McLean Credit Union, 6 the Supreme Court again approved the hostile work environment cause of action under title VII, and noted that title VII is the only Federal statutory protection against such discrimination. 6 Yet, while courts now recognize the imperative of title VII liability for the intangible harms of employment discrimination, 7 their narrow construction of title VII's relief provisions seriously undermines these findings. Courts have interpreted the statute's remedial provisions to allow only equitable relief such as injunc-tions and reinstatement, and not compensatory or punitive damages. The only monetary relief courts award under title VII is back pay, which is considered an equitable remedy.' The psychological and other intangible injuries that result from an abusive work environment are not compensated. This result is inconsistent with the promise of title VII.
Ironically, this imbalance between rights and remedies reached a new extreme soon after the Supreme Court in Patterson reaffirmed the critical role of title VII in redressing hostile work environment discrimination. Applying the narrow judicial construction of title VII's relief provisions, the Court of Appeals for the Seventh Circuit refused even to hold an employer liable for hostile environment sexual harassment, despite the fact that the plaintiff had proven her claim. The court concluded that "since [the plaintiff] cannot recover any award under Title VII, [the employer] must receive judgment even if there has been a violation of that statute." ' This outrageous result eviscerates the MeNtor Court's holding that "Title VII is not limited to 'economic' or 'tangible' discrimination." 10 This Note demonstrates that the abusive or hostile work environment cause of action dramatically illustrates the inadequacy of the remedies available under the current judicial interpretation of title VII. Although this Note argues that compensatory and punitive damages should be available to remedy intangible injuries in any appropriate title VII case, 1 it principally examines the hostile work environment cause of action, because title VII's coverage of psychological injuries was first recognized in this context 2 and because this cause of action most clearly demonstrates the existing imbalance between rights and remedies under title VII.
Further, this Note shows that Congress did not intend to create this imbalance. Rather, the narrow judicial construction of title VII's relief provisions derives from a misreading of the legislative history, compounded by the courts' historical failure to recognize intangible injuries. By the time employer liability for the intangible harms of discrimination was established, courts considered it settled that compensatory and punitive damages were unavailable under title VII to remedy these injuries. This Note concludes that the imbalance between rights and remedies under title VII must be cured by Congress, and that the time is ripe for congressional action. The abundance of judicial precedents narrowly con-8. See Curtis v. Loether, 415 U.S. 189, 197 (1974 struing title VII's relief provisions indicates that a judicial solution is extremely unlikely. Congress must therefore restore to the statute the broad remedial powers that were originally intended, by amending title VII to provide explicitly for compensatory and punitive damages.' 3 I. RIGHTS WITHOUT REMEDIES Employment discrimination frequently causes serious psychological harm. As the Supreme Court has recognized, "[e]ven a temporary layoff may have adverse . . . psychological effects."' 4 Yet under current judicial interpretations of title VII, a victim of hostile work environment discrimination may establish employer liability, and yet obtain no relief at all since the psychological and other intangible injuries that form the basis for the employer's liability receive no compensation.' 5 Moreover, given the lack of any sanction other than the finding of liability itself, such decisions provide little deterrence against future discriminatory harassment. Consequently, under title VII, many victims of hostile work environment discrimination have been granted a right without a remedy.
A. Rights: The Hostile Work Environment Cause of Action
The hostile or abusive work environment cause of action under title VII was first recognized by the Court of Appeals for the Fifth Circuit in Rogers v. EEOC,' 6 a national origin discrimination case. The hostile work environment theory is based on the broad language of title VII, which provides that it shall be unlawful for an employer "to fail or refuse to hire or to discharge any individual, or otherwise to discriminate against any individual with respect to his compensation, terms, conditions, or privileges of employment, because of such individual's race, color, religion, sex, or national origin.' 7 As Judge Goldberg stated in Rogers, this section creates "an expansive concept which sweeps within its protective ambit the practice of creating a working environment heavily charged with eth- Under the hostile work environment cause of action, discriminatory harassment violates title VII even if the employee does not suffer any economic harm. As Rogers held, "employees' psychological as well as economic fringes are statutorily entitled to protection from employer abuse." 2 2 As a result, an employee may suffer hostile work environment discrimination even if she was not discriminatorily denied a promotion or fired, 23 and did not lose any wages or other economic job benefits. 24 Rogers defined discriminatory harassment as conduct that creates an atmosphere "so heavily polluted with discrimination as to destroy completely the emotional and psychological stability of minority group workers." 25 Similarly, the Equal Employment Opportunity Commission (EEOC), the Federal agency charged with enforcing title VII, 2 has defined illegal harassment under the statute as actions which have the "purpose or effect of unreasonably interfering with an individual's work performance" or of "creating an intimidating, hostile, or offensive working environment. ' ' 27 Courts have generally accepted both the Rogers formula and the EEOC guidelines. 28 They have, however, added a requirement that to establish a hostile work atmosphere, the employee must prove that the harassment is "sufficiently severe or pervasive 'to alter the conditions of [ The courts, however, have generally considered such damages to be legal remedies, 6 and have held that title VII provides for only equitable relief.
This judicial consensus was developed in the mid-1970's. Ten years after the passage of the Civil Rights Act of 1964, the Federal courts were split as to the availability of damages under title VII. 3 7 Several courts had found that compensatory and punitive damages were available, 3" and one court had actually awarded punitive damages to a title VII plaintiff. " In the spring of 1975, however, the Court of Appeals for the Sixth Circuit overturned that award in EEOC v. Detroit Edison Co.,40 and became the first circuit court to hold that such damages are not available under title VII. Shortly thereafter, other circuit courts employed the same arguments to deny compensatory and punitive damages. 41 Today courts simply state summarily that compensatory and punitive damages are unavailable. 42 Without compensatory and punitive damages, title VII is stripped of its power to remedy the harms of hostile work environment discrimination. As one court stated in a sexual harassment case, "[t]o the extent that Title VII fails to capture the personal nature of the injury done to th[e] plaintiff as an individual, the remedies provided by that statute fail to appreciate the relevant dimensions of the problem." 4 3 Back pay, reinstatement, or any other equitable relief that courts will award today under title VII cannot compensate for psychological and emotional injuries. Although injunctions are available to prevent recurrences of abusive behavior, the employee may be in no condition to return and benefit from the improved working environment. 44 Moreover, the lack of punitive damages means that there is little deterrent value to a finding of liability for a hostile work environment. Several cases clearly illustrate the results of this imbalance between rights and remedies."' For example, in Compston v. Borden, Inc.," 7 a religious harassment case, the court found that the plaintiff had been the victim of "numerous derogatory epithets and . . . a patterned course of conduct designed to make his working environment a miserable one," but that he had not suffered any economic harm." The court noted that "[w]ere compensatory damages available to a Title VII plaintiff, this Court would not hesitate to enter such an award in this case, because it is apparent from the evidence that Compston suffered mental anguish and humiliation at defendants' hands." 4 In an effort to give some minimal relief, the court awarded nominal damages of fifty dollars. Similarly, in the sexual harassment case of Zabkowicz v. West Bend Co.,51 the court found that the plaintiff had been subjected to four years of "sustained, malicious, and brutal harassment" that was "more than merely unreasonable; it was malevolent and outrageous. ' 52 Indeed, four years of egregious verbal abuse, offensive physical gestures, and demeaning sexually oriented drawings of herself had caused Mrs. Zabkowicz to suffer from "diarrhea, vomiting, severe nausea, and cramping," which was diagnosed as " 'psychophysiological gastro-intestinal disease due to harassment at work.'-"3 The only economic injury to Mrs. Zabkowicz, however, was the loss of two months' pay due to a medical leave of absence her illness had required her to take. As a result, the only remedy awarded was two months of back pay.
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C. The Inadequacy and Impropriety of Alternative Remedies
Given the lack of damages remedies under title VII, many victims of discriminatory harassment have turned to other potential sources of relief. Although in some cases these alternative approaches have been successful, they are of limited and diminishing availability. Until recently, victims of racial harassment were often able to obtain compensatory and punitive damages by appending a claim under section 1981 of the Civil Rights Act 58 The impact of the Patterson decision has been dramatic; during the first four and one-half months after the opinion was issued twenty-two racial harassment cases were dismissed. 5 9 Ironically, the Patterson Court relied on the availability of title VII remedies in holdihg that section 1981 does not cover racial harassment. 6 0 The alternative sources for relief in sexual harassment cases are also problematic. Some sexual harassment victims have recovered compensatory damages under state civil rights statutes, 6 ' or through an equal protection claim under section 1983 of the Civil Rights Act of 1871. 62 But few states have enacted statutes banning sexual harassment, and section 1983 applies only to state employers. 6 " In addition, section 1983 requires proof of discriminatory intent, 4 and thereby prohibits holding the employer vicariously liable for sexual harassment by a co-worker. 6 5 In general, victims of sexual harassment must rely on a variety of inadequate tort remedies to obtain any compensation for their psychological and other intangible injuries. 65 The tort theories used by such plaintiffs include assault and battery, intentional infliction of emotional distress, in- 68 An additional barrier to any tort recovery is the tort doctrine of respondeat superior, under which an employer may be held vicariously liable for the torts of her employees only when the torts are committed in furtherance of their employment. This doctrine has often been used to deny relief for discriminatory harassment by coworkers, and to limit tort recovery to situations in which the employer has authorized the discriminatory mistreatment. 69 Not only are these alternative causes of action wholly inadequate in providing uniform, reliable, or adequate relief, but more importantly, alternative paths should not be necessary to provide complete relief to victims of employment discrimination. Congress intended that title VII serve as a comprehensive Federal tool to "eliminate, through the utilization of formal and informal remedial procedures, discrimination in employment."1 7 0 Thus, the need to resort to external causes of action contravenes the spirit and goals of title VII.
II. THE DERIVATION OF THE IMBALANCE
The legislative history of title VII's relief provisions, although limited, indicates that Congress intended to provide courts with broad discretion to award any type of remedy that is appropriate in a given case. Consequently, amending title VII to provide explicitly for compensatory and punitive damages, would, by invalidating the courts' unduly narrow reading of title VII, restore the statute to its originally intended role. 71 The courts' refusal to adopt a broad approach to remedies under title VIP 2 essentially stems from two sources. First, the courts improperly con-67. See Dworkin, Ginger & Mallor, supra note 65, at 137-46 (describing these tort causes of action for sexual harassment).
68. Comment, supra note 66, at 1484-85. For example, although the Washington, D.C. courts have broadly defined the tort of intentional infliction of emotional distress to include some cases of hostile environment sexual harassment, the standard is significantly more demanding than that under title VII. See Howard Univ. v. Best, 484 A.2d 958, 986 (D.C. 1984) (holding sexual harassment constitutes intentional infliction of emotional distress only if conduct was "'so outrageous in character, and so extreme in degree, as to go beyond all possible bounds of decency'" (citation omitted)).
69. See Note, Abusive Work Environment, supra note 7, at 1464. Vicarious liability is absolutely necessary to remove harassment from the workplace. Only the employer has sufficient control to alter the work atmosphere by, for example, disciplining employees who create a discriminatory work environment. See generally Note, Coworker Sexual Harassment, supra note 7 (arguing employers should be vicariously liable for sexual harassment of their employees by coworkers). strued title VII's legislative history. Second, the courts' interpretation of title VII was formed prior to their recognition of the hostile work environment cause of action and the appropriateness of compensatory and punitive damages under title VII.
A. Improper Statutory Interpretation
In 1972, Congress passed the Equal Employment Opportunity Act 73 to amend various provisions of title VII, including section 7 0 6 (g), which delineates the relief available under the Act. The legislative history surrounding the. amendment of section 7 0 6 (g) is extremely limited, and there is no evidence in the Act, the amendments, or the legislative history that Congress ever explicitly considered whether compensatory or punitive damages should be awarded under title VII. 74 Nonetheless, a proper reading of title VII and its legislative history demonstrates that the statute's relief provisions should be construed broadly. Under well established principles of statutory construction, courts must look first to the language of a statute, 1 7 and the language of section 706(g) is expansive. 76 Moreover, compensatory and punitive damages have been awarded under several statutes that do not explicitly provide for such relief." As one commentator has argued, " [t] here is nothing new . . . in federal courts' implying the availability of remedies that are not explicitly provided by a particular statute. The theory is that 'the existence of a statutory right implies the existence of all necessary and appropriate remedies.' "8 This policy is especially sound where the additional remedy is needed to fulfill the purpose of the statute. 9 This rationale clearly applies in the context of title VII.
The courts, however, have misread the statutory language of section 706(g) and have consequently refused to infer the existence of compensatory and punitive damages under title VII. The case that was most influential in establishing this narrow judicial interpretation of title VII 
Statutory Construction
The Van Hoomissen court's weakest rationale for its decision stems from its statutory construction of section 706(g). The Van Hoomissen court stated that a court may infer the availability of damages when a statute "speaks only in the most general of remedial terms," but when several specific remedies are listed, no such inference may be drawn." However, the court's conclusion that Congress intended to restrict the types of remedies available under title VII to those specifically listed in section 706(g) belies the statutory language Congress chose to employ.
Congress provided in section 706(g) that courts may "enjoin the . . . unlawful employment practice, and order such affirmative action as may be appropriate." 4 The language "such affirmative action as may be appropriate" confers great flexibility on the courts and could easily be interpreted to encompass both legal and equitable relief. 8 5 The remaining language of section 706(g) further indicates that Congress intended to provide complete relief under title VII. In amending the statute in 1972, Congress added two phrases to section 706(g)'s list of specifically authorized remedies: "but is not limited to" at the beginning of the list and "or any other equitable relief as the court deems appropriate" at the end. The resulting section authorizes courts to "order such affirmative action as may be appropriate, which may include, but is not limited to, reinstatement or hiring of employees, with or without back pay . . .or any other equitable relief as the court deems appropriate. ' 8 6 As courts have noted, the latter phrase indicates that the specifically listed remedies of "reinstatement or 81 85. Moreover, Congress had not employed this specific phrase in any prior statute. Thus, not only does the actual statutory language resoundingly invite a broad construction, but the courts were completetly free from potentially constraining precedent. The closest language is that of the National Labor Relations Act (NLRA), which authorizes "such affirmative action . . . as will effectuate the policies of this subchapter." 29 U.S.C. § 160(c) (1982 hiring of employees, with or without back pay" are considered to be equitable relief, and that courts could use wide discretion in fashioning other equitable remedies. 8 7 Commentators have long recognized that remedies beyond equitable relief may be available since the first phrase, "but is not limited to," is an expansive one. 88 The 1972 amendments, however, support an even stronger claim. More specifically, had Congress only intended to broaden the equitable relief available under title VII, it would have been sufficient to add the "or any other equitable relief" clause at the end of section 706(g)'s list of remedies. Instead, Congress simultaneously added the phrase "but is not limited to" as part of the 1972 amendments. Despite the significance of this phrase, the courts' current construction of section 706(g) renders it a nullity, thereby violating fundamental principles of statutory construction.
8 " The phrase "but is not limited to" modifies the entire list of specified remedies, including the term "any other equitable relief." Consequently, if the relief is "not limited to" the whole range of available equitable remedies, section 706(g) must also permit awards of legal relief such as compensatory and punitive damages. Had the Van Hoomissen court analyzed the "but is not limited to" clause, it should have concluded that Congress, unwilling and unable to predict the full extent of "appropriate" relief under title VII, deliberately left open the possibility of legal relief under title VII. The court's error has been perpetuated as courts following Van Hoomissen have also ignored this critical phrase. 90 
Legislative History
The Van Hoomissen court's analysis of title VII's legislative history is similarly flawed. The court focused on outdated legislative history from section 706(g)'s original enactment in 1964 and irrelevant legislative history regarding the 1972 amendments to other provisions of title VII 1 As the court correctly noted, however, the legislative history of the current version of section 706(g) itself is quite limited. 92 Although the Van Hoomissen court did quote one of the few paragraphs on section 706(g) from the 1972 debates, 94 it failed to explain how it concluded from this brief passage that Congress intended to deny compensatory and punitive damages to title VII plaintiffs. 9 5 The quoted language is extremely broad and vague, and neither it nor anything else in the legislative history indicates that Congress intended to circumscribe in any way the types of relief available under title VII.
Comparisons with Other Statutes
The Van Hoomissen court also attempted to bolster its interpretation of title VII's relief provisions through comparisons with those of the National Labor Relations Act (NLRA) 96 and the Fair Housing Act, 9 7 but these arguments are also weak. Under the NLRA rationale, the court pointed out that the relief provisions of title VII were modeled on those of the NLRA, which had already been held not to provide for compensatory or punitive damages. 98 The relief provisions of title VII, however, were never identical to those of the NLRA and were significantly broadened in 1972." Indeed, Congress' insertion of the phrase "but is not limited to" before the list of specific remedies authorized under title VII suggests that Congress specifically intended to enlarge title VII relief beyond that provided under the NLRA. In addition, despite the remaining similarity in language between the relief provisions of title VII and the NLRA, the remedial goals of the two statutes are fundamentally different. 1 00 Whereas the NLRA seeks to pro- 95. After quoting the language, the court first noted that its ambiguity "has been a source of confusion among the district courts," and in its next sentence asserted that "the general legislative history . . . indicates that the remedies intended were those [specifically] provided for" in section mote industrial peace'°' and is designed essentially as a group remedy," 2 title VII strives to end all employment discrimination and to relieve the injuries of individual victims.' 0 3 For example, under the NLRA, discriminatory discharges of active union members violate the Act not because of their adverse effects on the fired employees, but because the discharges chill the unionism of the remaining employees.1 04 Consequently, the victims of the discharge are the remaining workers, and the remedy of reinstatement is implemented primarily as a means to protect their rights of self-organization, and only secondarily as a method of compensating those who were actually fired.' 0 5 Compensatory damages are therefore unnecessary, since the remaining employees will not generally have suffered the type or degree of intangible injuries that such damages are designed to redress. Punitive damages are also inappropriate, since they would counter the statutory goal of promoting industrial peace.' 0 6 Title VII, by contrast, concerns itself with the fired employees, and "the basic policy of the statute requires that [courts] focus on fairness to individuals rather than fairness to classes."' 07 Although an employer's discriminatory practices may affect employees on a classwide basis, title VII remedies are designed "to make persons whole for injuries suffered on account of unlawful employment discrimination. "'O Therefore, the remedial goals of title VII would be furthered by compensatory damages to redress individuals' intangible injuries. Furthermore, unlike the NLRA's overarching goal of promoting industrial peace, "the primary objective [of title VII i]s a prophylactic one,"' 0 9 and punitive damages would further this objective by deterring future discrimination.
The Van Hoomissen court also compared title VII to the Fair Housing Act of title VIII of the Civil Rights Act of 1968, which specifically provides for punitive damages." 0 The court concluded that had Congress in-tended to allow such damages under title VII, it would have drafted similarly explicit language. However, the fact that Congress did not add a similar provision to title VII when amending that statute in 1972 tells us Very little. As one commentator has pointed out, the Van Hoomissen court based its argument that the comparison to the Fair Housing Act was "illuminating" ' 1 11 on a mistaken notion: that the Fair Housing Act was passed as part of an amendment to the Civil Rights Act of 1964, so that the Fair Housing Act and title VII had become part of the same Act. 1 2 Significantly, in EEOC v. Detroit Edison Co.,"' the first circuit court to hold that punitive damages are unavailable under title VII made the same error. It stated that the Fair Housing Act was "Title VIII of the Civil Rights Act of 1964 [which] was amended in 1968" to provide for punitive damages, and concluded that since Congress had "set forth with such particularity the remedies permitted under the portion of the Civil Rights Act relating to discrimination in housing," the lack of such a provision in title VII was significant. 1 4 However, although the Fair Housing Act is also called "title VIII," it is title VIII of the Civil Rights Act of 1968, not the next title sequentially after title VII in the 1964 Act.' 1 5 Indeed, Congress never considered these two statutes together, since it passed the Fair Housing Act four years after the enactment of title VII and four years before title VII was amended." 6 116. One might argue that title VII and the Fair Housing Act are nonetheless both antidiscrimination statutes with similar structures, and therefore it is still instructive to compare the affirmative mention of punitive damages in the Fair Housing Act with the absence of such a term in title VII. However, the lesson one may learn from this comparison is that punitive damages were presumptively available under both statutes, and the specific provision in the Fair Housing Act was intended to delimit an otherwise unfettered right to such damages. The provision of the Fair Housing Act to which the Van Hoomissen court referred was the original relief section, see supra note 110, which provided that a "court may grant as relief, as it deems appropriate. . . actual damages and not nore than S1000 punitive damages." 42 U.S.C. § 3612(c) (1982) (emphasis added). In construing this language, at least one Federal court of appeals held that under the Fair Housing Act "[tihe statutory provisions relating to punitive damages do not create a new right and are designed to limit the amount of recovery to $1,000 where punitive damages are found to be appropriate.'. Steele v. Title Realty Co., 478 F.2d 380, 384 (10th Cir. 1973) (emphasis added); see also Richards, supra note 74, at 618. Under this interpretation, Congress, by its failure to adopt a similar provision in title VII, left the availability of damages intact; no affirmative mention of such damages was necessary. satory damages are unavailable under title VII, they repeated the Fair Housing Act argument without detecting this critical error. 117 Despite the weaknesses of the Van Hoomissen court's analysis, courts have continued to rely on its arguments and to follow its holding. Indeed, since the Sixth Circuit overturned the Detroit Edison district court's award of punitive damages, 11 8 no award of compensatory or punitive damages under title VII has withstood an appeal. 1
B. Timing
In addition to relying on improper statutory interpretation, courts have limited title VII remedies because their construction of the statute's relief provisions was fixed before they recognized the need for and "appropriateness" of compensatory and punitive damages under title VII. During the early 1970's, the Rogers v. EEOC court was the only circuit court to recognize the hostile work environment theory and hold that "employees' psychological as well as economic fringes are statutorily entitled to protection from employer abuse." 1 0 Indeed, four years after the Fifth Circuit's decision in Rogers, the Supreme Court still maintained the narrow view that "Title VII deals with legal injuries of an economic character. Moreover, courts did not yet understand the subtle and pervasive character of employment discrimination and the consequent need for the deterrent of punitive damages.
Even several years after Rogers, most courts incorrectly believed that title VII only covered tangible, economic harms. This pervasive view was well captured in a law review article widely cited during this time, which stated that under title VII, "[e]ssentially the only uncompensated elements of damage, therefore, are the psychological injuries-for instance, humiliation and mental suffering. To go so far as to imply a compensatory damage remedy solely for this type of injury would be of doubtful propriety ..1."22 This common misperception was not corrected until after the law had become settled that compensatory and punitive damages were un-available under title VII. The first cases to follow Rogers in adopting the hostile work environment theory were decided in 1976,123 one year after the landmark court of appeals decision in Detroit Edison. 24 Consequently, only one circuit court initially confronted the title VII damages issue in the context of a hostile environment cause of action. 25 Interestingly, the Fifth Circuit, which in Rogers was the first to recognize the hostile work environment theory, was the most reluctant to hold that title VII does not permit damages awards." 6 Moreover, the majority of the early hostile work environment cases involved race discrimination, 27 This gap in timing also demonstrates that Congress' failure to amend title VII to overturn the courts' wrongfully narrow construction of the statute was not necessarily due to congressional acquiescence. Rather, the fact that the courts' interpretation of title VII's relief provisions was not in conformity with Congress' intent has only recently become apparent. The failure of the courts to implement the congressional mandate to provide all "appropriate" relief was not easy to detect as long as title VII plaintiffs were obtaining relief for their economic injuries. It was not until plaintiffs in "pure" hostile work environment cases began to obtain judgments of liability without the award of any remedies that Congress had a real opportunity to observe that title VII has been seriously misconstrued. The imbalance between rights and remedies provided under title VII must be redressed by Congress. It is highly unlikely that courts will take this initiative, since they have summarily denied compensatory and punitive damages under title VII for approximately ten years. As this Note has argued, however, courts would be fulfilling, not violating, Congress' intent were they to provide such relief for intangible injuries.
Thus, Congress must amend title VII to provide explicitly for compensatory and punitive damages and restore the broad anti-discrimination powers originally envisioned. Now is the time for Congress to act. Not only has the full scope of the imbalance between rights and remedies under title VII only recently manifested itself, but the current political climate provides a golden opportunity for passing such an amendment. Indeed, in February, 1990, the Civil Rights Act of 1990 was introduced in both the House of Representatives and the Senate to restore and improve the protections against discrimination that have been eroded under a series of Supreme Court decisions issued in the summer of 1 9 8 9 . 133 The bills would amend title VII to provide explicitly for compensatory and punitive damages.
13 4 This section is critical for the Act to achieve its stated purpose of "strengthen[ing] existing protections and remedies available under Federal civil rights laws to provide more effective deterrence and adequate compensation for victims of discrimination."' 3 5 As the Act gains momentum from the coalition galvanized by the recent detrimental Supreme Court decisions, Congress should take advantage of this opportunity to strengthen title VII's remedial provisions. 135. H.R. 4000, supra note 133, § 2(b)(2); S. 2104, supra note 133, § 2(b)(2) (identical language). Significantly, the second of the two findings included in each bill's "Findings And Purposes" Section is that "existing protections and remedies under Federal law are not adequate to deter unlawful discrimination or to compensate victims of such discrimination." H.R. 4000, supra note 133, § 2(a)(2); S. 2104, supra note 133, § 2(a)(2) (identical language). [Vol. 99: 1611
Title VII Remedies Congress should understand that such an amendment to title VII would actually restore the statute's broad remedial powers. As this Note has demonstrated, the courts, and not Congress, created the imbalance between rights and remedies under title VII by misinterpreting the statute's legislative history. Therefore, by invalidating the unduly narrow judicial construction of title VII's relief provisions, Congress would be reasserting its 1972 desire that title VII should provide all necessary relief to victims of employment discriminaton.
The two main stumbling blocks in the path of such reform are the fact that awarding damages would likely require a right to a jury trial under title VII, and the political barrier posed by the business community's opposition to increased costs. Neither of these obstacles is insurmountable. Awarding compensatory and punitive damages under title VII would probably trigger the right to a jury trial, 38 since under the Seventh Amendment, actions for legal remedies, unlike purely equitable actions, require a jury trial. 1 7 However, the current enforcement mechanisms for employment discrimination claims can certainly accommodate jury trials. Jury trials are already available under two other employment discrimination statutes whose enforcement methods are similar to those under title VII: the Age Discrimination in Employment Act (ADEA)" 38 and the Equal Pay Act.'
13 Some commentators have contended that jury trials would be impracticable under title VII since employment discrimination cases often involve complex and technical questions beyond a jury's competence, 1 40 but there is no evidence that juries in ADEA and Equal Pay Act actions have encountered such difficulties. Similarly, experience under these statutes refutes the arguments that jury trials under title VII would cause intolerable delays or wrongfully circumvent the Act's administrative enforcement procedures. The EEOC administers the ADEA"' and the Equal Pay Act'" 2 in addition to title VII, and the procedures for processing charges under these three statutes are virtually identical. 143 In addition, Congress should not permit the fact that awards of compensatory and punitive damages will impose additional costs on some businesses to block an amendment to title VII for at least two reasons. First, although punitive damages awards can be substantial, they would only be available when the employer's conduct was sufficiently egregious to meet specified standards."" They should therefore be viewed by employers as a deterrent, and any employer who takes proper preventive measures should avoid punitive damages. Secondly, providing for compensatory and punitive damages under title VII is not a radical step. Rather, this would simply bring title VII into conformity with numerous other causes of action ranging from tort suits to section 1981, which already hold discriminators accountable for the consequences of their actions. Title VII was passed with this aim in mind, and it is time to restore the statute's broad remedial powers to achieve this goal.
IV. CONCLUSION
The hostile work environment cause of action under title VII was premised on the realization that "today employment discrimination is a far more complex and pervasive phenomenon, as the nuances and subtleties of discriminatory employment practices are no longer confined to bread and butter issues."' 45 Under the current judicial interpretation of title VII, however, only "bread and butter" harms may be remedied. Whether the employee has suffered a discriminatory discharge or hostile environment harassment, no compensatory and punitive damages are available to redress her intangible injuries or to deter future discrimination.
As hostile work environment cases dramatically illustrate, title VII provides many discrimination victims a right without a remedy. The narrow judicial interpretation of title VII violates Congress' intent to grant broad relief to the victims of discrimination. As a result, Congress must now act to provide for compensatory and punitive damages and thereby restore title VII's broad remedial powers. As the Supreme Court has declared, " [Vol. 99: 1611
